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cy/L^"Con£Uct and Tension in Islamic JurisprudenceV^' NoelJ.Conlson b*

In fact the difference has its roots inthe Circumstances of origin of the two

earliest schools of law, the Malikis and the Hanafis. Maliki Law developed

in the traditional Arab Center of Medina. The Social standards it accepted

and reflected were naturally those of the patriarchial Arabian tribe in

which. Inter alia, the male members of the tribe controlled the marriages of

its women. I lanifi law, on the other hand, grew up in the Iraqi Locality of

Kufa. Where Persian influcence Predominated (Abu Hani fa himself was of

Persian extraction) and where society. In contras to that of Medina, was

almost cosmopolitan. In this siting, where the traditional standards of

Arabian tribal life had not the same relevance, it was natural that woman

sould have a relatively higher status and, in particular, the right to contract

her own marriage.®

Nod J.Coulson, Coflicl and Tension in I»!mic Jurisprudence Pg. 2S-29 The University of

Chicago Press Chicago London 1%9.
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w-^LjOSEPH SCHACHT

The Instruction which the caliph Umar is alleged to have given to Kadi's, too

i

are a product of the Third century of islam. -

-L D.S.MAKCOLIOUTH J^U^^S^^tek*^^^

^*fc_-'JL- EMILETYAN^^c^/^'l^ "Omar's instructions to the cadi" JlWiJ

j^j^M1/ )i>\J^\J- Islam'Organisation Judiciairies en pays d' JlS*£.tfi&'lj/&^V

An Inlroduction to Isiamick Law, Joseph Shchacht, Pg. 16, 19M 1

Omar's Instructions lo the Cadis, D. 5-Margolioulh (In' lars. I ondon. 1990, Pg. 30) 26 I
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"Abu llanifa. Leading Fikh Scholar and Theologian in 'Irak' after

whom Ihe Madhhah of the Hanafites has been naniud", •*

9." j^JUljj Uj jU-iy-j JiyJl jlUl ^A 4j tLiwJlj ajLU j^i 4-t*0^

rrr/)rj;^jiy £ rrc:_rrs/ir JfbJtfi £
3 Shortci Encyclopedia nf Isalm, Edited by II.A.K. Cibb and |.IL Kramer*;, page 9. Leidcr.

B.J. Brill 195.1.
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: Jt<£i-r.2-f*A

'The two pupils are more autorirative for the development of the

teaching of the school than Abu Hanifah himself"

Shorter Encyclopaedia of Isalm Pg. 131 £
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"Shdfi'i merely borrows and repeats Ihp reasoning of Abu Hanifa"

"He is less technically logal Ihun Abu Hanifd" "Shafi'i reproduces

almost literally Shaihams arguments1'" 'Shafi'i adopts and etafaoraters

parts of shalbanis systematic arguments against The Medinose although in

m hcase hi* diverges from both ancient schools". '

Jlr%t<jfy4-L$£-0L^^

'Thii examples with which I illustrated the development of legal reasoning

show the superironlv ol Abu llanil'a's technical legal thought over that of

Ibn Abi l.aila. :

"
• those numerous .uses which show Abu Hanifa's lej'.al thought not

<mlv mon- broadly based and more thoroughly applied than that of Au/ai

and Ibn Abi Laila. but technically more highly developed, more

t ircumspei t, and more relined'V

"Abu Manila shows a hie,h degree of technical reasoning is shurpn^hled

and systematic, and anticipates Shali'i's doctorine".
4

The Ononis ii| Mulwmnviil JurispruuVruv, |u**rph Sduitiht* page 17, Oxford 1950. J_



667
f»^>«Jy*fe/^^ V,*r faCidW

:Jfc-tf



668 ftou*df^y/4z. tfJl^y& bt£t)**w

"The Hanafi School Originated in Irak and was in the time o( the AKhasids

Ihi 1 prevailing Uffirfal doilnnr. Il spread to the East and Flourished

Particularly in Khurasan and Trans* »:»dnia, \umerous Famous jurists ol Ihis

Sihool came from there. From the fifth century till well into the time of the

m<>njv>ls the family Ihn Ma/a wielded even the Political power in Bukhara

as hereditary rais (chief) of the Hanafiles of lho town- with the little of Sadr.

In Khurasan they developed from the third century an irrigation law of

their own, adopted to Ihe tanal systems there. But also in the map.hrih they -

had their adherents alongside the Malikites until the fifth century, in sicily

thev even predominated ".*

Shorter Encyclopaedia of Islam Pag*- 131 £
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"With the decline ot the Abbastd Callphale the i lanat'i School also declined

in power, but with the rise of Iho Ottaomun empire they revived*.1

"The Hanafi Mahhub became the only authoritative rode of law in the

Public life ami Official Administration of justice in all the Provimvssof

Ihe Ottoman Empire".-

"Under the Ottomans the Judgement Seats wen? occupied by Hanafites sent

from Constantinople, even in countries where the population followed

another mad hub'*. 1

L^-AliJl £**- ^•Oafl- jS\ jlSj « V^--^ 1 jUaJ^I ^-i C--J5J-.J1 1-La jUafl Ul

.
cUaiit ^9 Olj)^ jtij^ J-—>L*Jl «U JlyJt^ i^jull ^ ft, i > ft J IS* J-aJ « t>'j>^

.

"

«
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'
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^joji f^ji a*-.) K "j*& s-*^ 1J **sf ***y t**** ' ***a*—"j"

"Even nowadays thO Hunan School prevails in 1*10 former Ottoman

countnos. m Tunisia for instonca .1 is equal lo the Mulkl rite and also In

topi .1 IS the Officially recognized Law-School. Further it is predominant

inCanlral Asia (Afghanistan, Turkestan. BuKhara. Samarkand) and in

Shorter Encyclopaedia t»d btom P.i&e 131 £
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"Thed^te of his birth is nol known, the dates given* varying between 90
and 9,. arc hypotheses, which are presumably approximately correct". I

Shorter Encyclopaedia of Islam Puge 321 i
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d^cfo/yJZ.dW{£jB
<^tii£^utfiifas^ffty N0d ,. cod*.

"The two oldest schools arc the Hanafis and Malikis, and both came into
existence as the represantatives of thP legal tradition of a particular
geographical Locality Tbe Former being the disciples of Abu
Hanifa (d.767) in the Iraq center of Kufa, the laler the followers of Malik
b. Anas (d. 769) in the Arabian Center of Medina.-'

' tgaSft/ Noel
J. Ccmlson ^^Z-X^U^li^i^J^t^^l^^^j

•

'Because, thi* group believed that every rule o' Law must be derived
either from Ihe Qur'an or from [he Prophet's practice as recorded in
reports known as Hadith they became known as the supporters of
Hadith" (ahl-ai-Hadith), as against the supporters of ray" (4hl-al-ra'y).
Who maintained that the free use of human reason to elaborate the Uw
was both legiiimate and neces'sary. The rift between the two group*
hardened in the eight century into the first fundamental conflict of
principle in nascent Islamic Jurispmedence and epitomi2ed the tension
between the divine and the human element in Law-

.
4

Confich and Tensions in Islamic hmsprudence. Noel
J, Coulsan Page » 21, The Lniversin r

of Chicago Press Chicago and London 1969.
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Imam Ahmad Ibn-e-Hanbal, the founder of (his, school, was involved
more in the work on traditions, his views on the law as well as on
legal theory were collected later by his pupils and transformed into
a theory.®

*&?M%*£2r K,un NyaMe F8,S6' Ulamic—* *—-
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The Hanbali Schoo. a.so faced tota! extinction and was to be revived

later by O lbn-e-Taymiyah and Ibn-e-Qayyim al-Jawz.yah .

;heorUs 0( Mamic mw. Imnn Ah«nKh» Ny*«e Page 188 L
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{^0 "ISMAIUAY A" ^ Shorter Encylopaedia of Islam fc-Vtft-cF/^

•Apparently very Few pre-Fatirrud works are now Preserved and as

^authentic informal about early Ismail., doctnne .s available as

generally about the early shi'a.

irtr^r

Shorter Ency.opa.dia of UUn, Edited by H.A.R. Gibb and ,.R Karm.rs page 181 UK. t
E.L Brill 1953.
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